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Summary

Education Networks of America (ENA) is providing Internet access to nine

hundred thousand school children in Tennessee (including over 750 schools located in

rural school districts) at a higher service level and lower cost than virtually any other

Internet Service Provider (ISP) anywhere in the country. Remarkably, however, the

State of Tennessee has been denied funding for ENA's service. In a decision beset by

misunderstandings, the Administrator found that the State was seeking discounts either

for ineligible services or for internal connections (for which funding assertedly is not

available).

This decision is plainly erroneous: ENA is providing Internet access (an

indisputably eligible service) to schools in Tennessee in the same manner as any other

ISP provides Internet access to its customers. It is charging the State for Internet

access in the same manner as any other ISP charges its customers for Internet access.

And, it is providing service in a manner that makes Internet access easy and fast for

even the most remote and disadvantaged schools. Indeed, the efforts of the State

Department of Education and ENA to bring the Internet to school children in Tennessee

have been jointly recognized with the nomination of AI Ganier, the President of ENA,

and Jacqueline Shrago, the Director of ConnecTEN, for the Computerworld

Smithsonian Award. Further, Mr. Ganier has demonstrated his commitment to the

education needs of children through his voluntary position as President of Connect

Tennessee Students, an organization that has raised more than $3 million in cash,

goods, and services for school children in the State. Mr. Ganier also was recently
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appointed by the United States Senate as a member of the Commission on Online

Child Protection.

ENA believes the Administrator's error is due to the meritless challenges brought

by the disappointed bidder in the State's procurement, ISIS 2000. Upon learning that

the State had awarded the Internet access contract to ENA, ISIS 2000 immediately

protested the award to the state - where its protest was denied in its entirety - and filed

numerous pleadings at the Commission based primarily on groundless allegations of

conspiracy and fraud. Notably, the Administrator properly rejected ISIS 2000's claims

that it was the more cost-effective bidder. Nonetheless, ISIS 2000's strategy - to attack

the eligibility of each physical component of ENA's network rather than acknowledging

that ENA is providing an eligible service - clearly tainted the Administrator's analysis

and led to the mistaken outcome that ENA is now forced to appeal.

As discussed in section II of this petition, the eligibility of ENA's service for

funding is evident on the face of the State's Form 471. Lines one through ten of that

form break out various charges for connection fees, transport, and enhanced features

associated with Internet access. Notably - and contrary to the Administrator's finding 

nothing in the Form 471 seeks reimbursement for equipment. ENA is charging the

State for Internet access service, not for the routers, hubs, and caching servers used to

provide that service.

In section III, ENA explains that the Administrator improperly disaggregated

ENA's service into components (as ISIS 2000 did in its meritless protest). The only

reason, however, that ENA ever broke down the structure of its network on a

component-by-component basis was to satisfy State procurement requirements. Once
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again, ENA is not charging the State for network components and the State did not

seek reimbursement for network components. In addition, each of the components

listed by the Administrator (and previously challenged by ISIS 2000) - the ConnecTEN

routers, hubs, and caching servers - is (1) an integral part of ENA's Internet access

service, and (2) a standard part of virtually any ISP's network. Throughout the

procurement process, ENA diligently worked with the State in good faith to develop an

Internet access service that fully satisfied the State's Request for Proposal.1

Section IV rebuts the Administrator's finding that the State tried to avoid a rule

barring discounts for pre-existing services and state networks by allegedly selling the

ConnecTEN routers to ENA and then seeking reimbursement for ENA's supposed

charges for such routers. This finding reflects a fundamental misunderstanding of the

State's application. First of all, the State did not sell routers to ENA; rather, ENA

obtained software from the State along with the right to use the routers in order to

continue providing Internet access to Tennessee school children without disruption and

as efficiently as possible. The Commission's rules cannot possibly be interpreted to

require ISPs to use only equipment that was manufactured after January 1, 1998,

although that is precisely the effect of the Administrator's decision. Moreover, the State

did not seek reimbursement for any services provided before July 1, 1998, as is clear

from the Form 471.

For example, ENA's service was designed to accommodate the State's
requirement that every school be served on the start date of the contract, and not later,
after a long build out period.
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The Administrator's decision, unless overturned, will undermine the level of

service provided to almost one million school children in Tennessee and frustrate the

Congress's and Commission's goal of hooking every classroom to the Internet. ENA,

along with its teammates, BellSouth, Lucent, ISDN.net, and NCR has developed a

means of providing ubiquitous Internet access at unprecedented service levels and

extremely low cost. Under ENA's approach, each student will enjoy 3 hours of Internet

connect time per week at 2 web pages per minute, at a cost of only $2 per student each

month. The Administrator's decision, however, would enable the State to support less

than 20 minutes of weekly connect time or would degrade access to 1 web page per 5

minutes per each student - for all practical purposes effectively denying reasonable

access to over 500,000 students.

By reversing the Administrator's legally indefensible decision, the Commission

can assure that students in Tennessee benefit fully from the unique capabilities that

ENA and its partners are poised to offer. Moreover, it will allow the State of Tennessee

to ensure that its students are not denied a level of service being offered to children in

other states and to mitigate the growing disparity between service among private and

public schools in the State.
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FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of: )
)

Request for Review by )
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To: Common Carrier Bureau

CC Docket No. 96-45
CC Docket No. 97-21

Application No. 18132

REQUEST FOR REVIEW OF
EDUCATION NETWORKS OF AMERICA

Education Networks of America ("ENA"), by its attorneys and pursuant to Section
\

54.719 of the Commission's Rules,2 respectfully submits this Request for Review of the

decision3 of the Administrator of the Schools and Libraries Division of the Universal

Service Administrative Company (the "Administrator") concerning the above-referenced

Form 471 application filed by the Tennessee Department of Education.4

2 47 C.F.R. § 54.719.

3 See Letter from Debra M. Kriete, General Counsel to Schools and Libraries
Division, Universal Service Administrative Company to William K. Coulter, Esq., Jeffrey
S. Linder, Esq. and Ramsey L. Woodworth, Esq. (Feb. 26, 1999) ("Administrator's
Decision") (Attachment 1). The Administrator's Decision regarding the State's above
referenced application is comprised of the following elements: (1) the Form 471
Funding Commitment Decisions Letter for Application No. 18132 and (2) the
Administrator's Explanation of Funding Commitment Decisions for Application No.
18132. See id. Citations to the Administrator's Decision herein are to the page
numbers on the Administrator's Explanation of Funding Commitment Decisions, unless
otherwise noted.

4 FCC Form 471 Application of the State of Tennessee Department of Education,
Application No. 18132 (filed April 15, 1998) ("Application") (Attachment 2 hereto).



In its decision, the Administrator granted in part and denied in part the State's

request for schools and libraries discounts in connection with a contract awarded to

ENA for Internet access service to all public K-12 schools in Tennessee. For the

reasons set forth below, the denial of the State's request for discounts for ENA's

Internet access service is contrary to the Commission's rules and sound policy, and

thus, must be reversed.

I. INTRODUCTION

Education Networks of America was awarded a contract by the State to provide

end-to-end Internet access service to all public K-12 schools in Tennessee.5 Under the \

contract, ENA will provide Internet access service through a point of presence in each

school that uses a dedicated communications link to allow end users to dynamically

share access and connect to the World Wide Web and other Internet applications. By

assembling a team of leading providers -- BellSouth, Lucent, NCR, and ISDN-Net, Inc. -

- and building on its expertise in serving the educational community, ENA is able to

offer a cost-effective, creative, and technically robust Internet access service to

students and faculty. Notably, AI Ganier, ENA's President, has played a prominent role

5 The Tennessee procurement was conducted in strict accordance with all FCC
and state procurement requirements, and the Department of Education (whose decision
was affirmed by the State's Review Committee) found ENA's proposal clearly superior.
The Review Committee consists of designees of the Comptroller of the Treasury, the
Commissioner of Finance and Administration, the Department of General Services and,
in this case, the Commissioner of Education. The bid was conducted under the
management and auspices of the Department of Finance, which manages bids for
services. The Department of General Services manages bids for equipment.
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in helping the State develop its existing education network (ConnecTEN) and recently

was nominated for the Computerworld Smithsonian Award, which recognizes vision,

leadership and innovation in information technology across academia and other

categories. Further, Mr. Ganier has served as President of Connect Tennessee

Students,6 and was recently appointed by the United States Senate as a member of the

Commission on Online Child Protection.

Implementation of ENA's service will provide exceptional benefits for the

approximately 900,000 Tennessee school children and advance Congress's and the

Commission's Universal Service goals. Specifically tailored to the unique needs of the

State of Tennessee public schools, ENA's Internet access service is available to all

students and teachers regardless of technical proficiency and school system resources.

The service is designed to provide Internet access time at the rate of three hours

weekly per student at two web pages per minutes, or 2.7 million hours of Internet

access per week. It also permits the State to offer Internet access at a per-school cost

that is proportionally lower than the costs of its prior service and the prices offered by

other Internet access providers (many of whom have received funding). Accordingly,

ENA's service is designed to enrich the educational experience of Tennessee students

by helping to "open new worlds of knowledge, learning and education" and by providing

6 This organization has raised more than $3 million in cash, goods, and services,
and is responsible for the provision of most of the software, including browsers and
protection from pornography, to all K-12 schools.
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"the ability to browse library collections, review the collections of museums, or find new

information on the treatment of illness ... through schools and libraries."?

In response to the State of Tennessee's above-referenced Form 471 application,

the Administrator of the Schools and Libraries program issued a decision on the

eligibility of the State's request for discounts. That decision also considered the issues

raised by an unsuccessful bidder, ISIS 2000, which submitted to this Commission and

the Schools and Libraries Division an Objection8 to the State's application and filed bid

protests with relevant state procurement agencies. These protests have been

dismissed as without merit, and the relevant state contracting authorities have upheld

the award to ENA.9

In its decision, the Administrator correctly affirmed the eligibility of ENA's Internet

access service in several respects. First, the Administrator "confirmed that the state

? Joint Explanatory Statement of the Committee of the Conference, H.R. Rep. No.
458, 104th Cong., 2d Sess. at 132-33.

8 Objection to Application and Request for Expedited Declaratory Ruling, filed by
Integrated Systems and Internet Solutions. Inc. (April 3, 1998) ("ISIS 2000 Objection").
On April 20, 1998, ENA filed its Opposition to the ISIS 2000 Objection. See Opposition
of Education Networks of America, CC Docket No. 96-45 (April 20, 1998) ("ENA
Opposition").

9 In particular, on March 30, 1998, ten days after the announcement of intent to
award, ISIS 2000 filed a protest with the Commissioner of Education. ENA responded,
and on April 2, the Commissioner denied ISIS 2000's protest and issued a written
finding that included a detailed report from the RFP coordinator. ISIS 2000 appealed
the Commissioner's decision to the State Review Committee, which is statutorily
created to determine such protests. A full five-hour hearing was held on April 6, and
the Review Committee denied ISIS 2000's protest and confirmed the award to ENA,
determining that ISIS 2000's protest was without merit and that ENA had met all the
requirements of the RFP. See ENA Opposition at 9.

4
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and local processes for competitive bid procurement [were] followed" and declined to

revisit anew ISIS 2000's claims that "the ENA bid was not the most cost effective bid."w

Second, the decision upheld support for ENA's proposed "Partners Program," which

provides technical support and maintenance in connection with its service, subject to

the requirement that "facilities that are being maintained are eligible for discounts."11

Third, the Administrator correctly held that a federal discount should apply to the ISDN

circuits provided as part of ENA's Internet access service. 12

However, the Administrator also denied eligibility for ENA's Internet access

service. In doing so, the decision fundamentally erred in disaggregating the integrated

components of ENA's Internet access service and concluding that these individual

components did not themselves constitute "Internet access service."13 Specifically, the

Administrator disallowed discounts for ENA's Education Hub Sites, caching servers.

and ConnecTEN routers. 14 Indeed, with regard to the first two components, the

Administrator relied upon the misguided rationale that, while the item in question was

\

10

11

12

13

Administrator's Decision at 2.

Id. at 6.

Id. at 7.

See id. at 5.

14 The Administrator disallowed discounts for the purchase and use of ConnecTEN
network equipment not only because it characterized these components as non-Internet
access, but also because it improperly found that these items were ineligible as pre
January 1998 services. See id. at 2-3.
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used to provide Internet access, "this purpose does not convert these facilities into

Internet access service."15

ENA respectfully submits that this error results from confusion and

misunderstandings engendered by the baseless assertions made by ISIS 2000.

Throughout the decision, the Administrator takes as a given claims made by ISIS 2000,

when in fact those claims twist reality beyond all recognition. For example, the

Administrator's decision frames the issue of the ConnecTEN equipment eligibility by

relying on a flatly wrong factual assertion made in ISIS 2000's objection (that ENA was

seeking to recover almost $8 million that was allegedly paid to purchase routers from

the State, when no such purchase took place and ENA imposed no such charge).

Moreover, the decision fails to acknowledge that its (that is, ISIS 2000's)

characterization of the transaction between ENA and the State is wholly unsupported

by the State's Form 471. Simply put, the Administrator profoundly misconstrues the

State's application, based upon ISIS 2000's fanciful and reckless pleadings, which

undoubtedly were filed to coerce the State into canceling its contract with ENA.

Apart from its faulty approach, the Administrator's decision is most troubling

because of the harm it will work on the students and State of Tennessee. The loss of

eligibility for universal service discounts will reduce, by a significant amount, the level

and availability of services to the State's students. A summary of these specific harms

is as follows:

15 See id. at 6.
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With Schools and Libraries Without Schools and
Support Libraries Support

Total Number of Students 900,000 900,000
Students With Effective Internet 900,000 200,000
Access
Students Without Effective 0 700,000
Internet Access
Computers With Effective 90,000 20,000
Internet Access
Computers in Urban Districts 54,000 12,000*
With Effective Internet Access
Computers in Rural Districts 36,000 8,000*
With Effective Internet Access
* Assumes proportionate reduction in computers served.

This chart puts into perspective the harm of the Administrator's decision as it

affects Tennessee school children and the State's ability to provide Internet access.

The schools have purchased the necessary computers. The schools have completed

the necessary internal wiring and connections in order to bring Internet access service

to their classrooms from ENA's point of presence. In short, they have taken the

necessary steps in relying on the promise of eligible and supported Internet access

service.

Allowing the decision to stand will erase the benefits of ENA's service offering

and put the State back to square one, thereby denying effective Internet access to the

State's students. It also will prevent the State from mitigating the growing disparity

between service among private and public schools in Tennessee. 16 This result flatly

16 Even more disturbing is that ENA is aware from the Schools and Libraries
Division Reports that several private schools in Tennessee (with much lower discount
rates than the public schools have received) have been funded for Internet access
services. There is little doubt that the ISPs serving these schools use the same sort of

(Continued... )
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contradicts Congress's Universal Service mandate that schools and libraries not be

"barred from benefiting from the power of the Information Age"17 and undermines the

Commission's prime directive to bring technology into the schools and libraries that

need it most. 18

II. ENA WAS AWARDED A CONTRACT FOR INTERNET ACCESS
SERVICE THAT IS PLAINLY ELIGIBLE FOR DISCOUNTS AND
REIMBURSEMENT.

A. ENA's Service Meets The Criteria Of The Commission's Rules
And Is Consistent With The Agency's Interpretation Of
"Internet Access."

Contrary to the Administrator's decision, ENA's service comports with the

Commission's definition of "Internet Access," as set forth in the agency's schools and

libraries eligibility rules. Specifically, Section 54.5 of the Commission's rules provides:

Internet access includes the following elements: (1) The transmission of
information as common carriage; (2) The transmission of information as
part of a gateway to an information service, when that transmission does
not involve the generation or alteration of the content of information, but

(...Continued)
equipment and use a cost structure similar to that used by ENA.

17 Joint Explanatory Statement of the Committee of the Conference, H.R. Rep. No.
458, 104th Cong., 2d Sess. at 133.

18 Indeed, Chairman Kennard has specifically identified the critical role that the
schools and libraries program plays in improving opportunities for all school children,
particularly those in rural and poor urban areas. See, e.g., Remarks by William E.
Kennard, Chairman, to the "Connecting All Americans" Conference, 3 (Feb. 26, 1998)
(remarks as prepared for delivery) (emphasizing that the Commission must "wake up
and realize the importance of information technology to the rural, poor urban and
disenfranchised and to our country" and "make sure that the schools and libraries that
most need help take advantage of the universal service support.").
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may include data transmission, address translation, protocol conversion,
billing management, introductory information content, and navigational
systems that enable users to access information services, and that do not
affect the presentation of such information to users, and (3) Electronic
mail services (e-mail).19

In its Universal Service Order adopting this definition, the Commission made

clear that discounts are available for "basic 'conduit' access to the Internet," which may

include so-called information service functions, but excludes content services. 20 In

doing so, the agency acknowledged that Internet access service necessarily involves

more than use of pure transmission capacity or dial-up access. 21 The Commission

further recognized the "essential" nature of including the data link and associated

services that traditionally were classified as "information services" (such as protocol

conversion, information storage, and e-mail) within its Internet access definition.22 As

the agency explained, "without the use of these 'information service' data links, schools

and libraries would not be able to obtain access" to the Internet and the types of

information contemplated by Congress.23

Similarly, in its Universal Service Report to Congress, the Commission identified

Internet "access providers" (also referred to as Internet service providers) as entities

47 C.F.R. § 54.5 (Internet access) (internal quotations omitted).

20 Federal/State Joint Board on Universal Service, FCC 97-157 (reI. May 8, 1997)
at ~ 437 ("Universal Service Order").

21

22

23

Id. at ~ 441.

Id. at ~ 437.

Id.
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that "combine computer processing, information storage, protocol conversion, and

routing with transmission to enable users to access Internet content and services.,,24 In

turn, these access providers permit end-user information requests to reach application

and/or content provider server destinations on the World Wide Web through backbone

networks that connect access provider facilities. 25 Therefore, put simply, an Internet

access provider is any entity "that provides its customers with the ability to obtain on-

line information through the Internet."26

The Internet access services described above are precisely the type of offerings

made available by ENA to Tennessee school children. As specifically described in the

State's Form 471 application, ENA's service is designed to provide a user-friendly

interface to maximize student access to important education sites and offer secure e-

mail capabilities.27 This access service will be accomplished by providing dedicated

bandwidth to individual schools using a combination of scaled Connectionless Data

Service (an advanced form of frame-relay service provided by BeliSouth), dedicated T-1

lines, and dual ISDN lines. Along with this transmission service, ENA has proposed to

24 Federal/State Joint Board on Universal Service, Report to Congress, FCC 98-67,
~ 63 (reI. Apr. 10, 1998) ("Universal Service Report to Congress").

25 Id.

26 Inter-Carrier Compensation for ISP-Bound Traffic. FCC 99-38, ~ 4 (reI. Feb. 26,
1999) ("Reciprocal Compensation Order"). Moreover, the Commission has noted that
it "anticipates that Internet service providers may subcontract with IXCs and LECs that
were not already providing Internet access to begin to provide such access to the
Internet, and we encourage small businesses to form such joint ventures." Universal
Service Order at ~ 449.

27 ENA is not providing content-based additions to its underlying access service.
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establish a point of presence at each school whereby end users may establish a

seamless connection over a dedicated connection to ENA's network facilities. These

facilities (like the network of any other,ISP) consist of network routers, hub sites, and

caching servers that ultimately enable "users to access Internet content and services."28

In short, ENA's Internet access service is a wholly eligible service entitled to discounts

under the Schools and Libraries program.

B. The State's Form 471 Application Clearly Demonstrates The
Eligibility Of ENA's Service.

A plain reading of the State's Form 471 Application demonstrates that ENA is

28

providing an eligible Internet access service. 29 Put simply, the items listed on the

application represent different levels of Internet access service that are to be

implemented over time, as requested by the State of Tennessee in its procurement. 30

They do not represent and may not be legitimately tied to individual equipment

purchases or specific network elements. Led astray by ISIS 2000's meritless

assertions, the Administrator made a fundamental error in characterizing these line

items as corresponding to particular network equipment.

Reciprocal Compensation Order at 114.

29 As cited herein, references to particular application line numbers correspond to
the lines on the "Form 471 Services Ordered Worksheet" (Supporting Documentation
for Item 15) included in Attachment 2.

30 Moreover, as the Commission should recognize, it is standard practice in ISP
networks to phase-in capacity and network upgrades, based upon changes in
technology and customer demand.

11
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For example, Lines 1-3 of the Application describe ENA's "basic" Internet

access service offering, which includes delivery of World Wide Web pages to the

individual school site. This service includes the functions and services typical with

establishing any ISP service, such as the transfer of registration, routing, configuration,

domain name service, and electronic mapping and monitoring of each site, and

underlying telecommunications.31 The bandwidth supported by Lines 1-3 will allow ENA

to deliver approximately 2 million web requests per day to the schools. Contrary to the

Administrator's decision, these lines do not represent the purchase of pre-1998

ConnecTEN equipment, or any other state-operated network. Nor do they seek

\

reimbursement for pre-1998 service, again contrary to the decision. 32

Line Four describes ENA's "enhanced" Internet access service offering, which is

designed to provide more robust and higher capacity service to the State. With this

service, ENA has been able to satisfy approximately 400% more web site requests per

day to the schools, which equates to roughly 8 million web requests per day as

compared to the approximately 2 million daily web requests received under ENA's basic

Internet access service covered by the first three line items. The enhanced service also

31 The costs for telecommunications listed on Line 3 represent the direct costs for
services obtained by ENA and are passed through to the State without any additional
charges.

32 See Administrator's Decision at 4. Relying in part upon incorrect facts raised in
the ISIS 2000 Objection and without explaining how its determination related to the
State's application, the Administrator summarily concluded that Lines 1-3 should be
denied "because the delivery date of the service is prior to January 1, 1998." Id.

12



allows teachers to take greater advantage of the computers that have been added to

the network since the State's application was filed. 33

Lines 5-10 set forth ENA's response to the State's request to provide equitable

Internet access to all students irrespective of their geographic location or their district's

financial resources. This works by establishing a technical performance benchmark

and ensuring that all schools, regardless of size and resources, have comparable

service on a per-student (rather than per-school) basis.34 These are not different

service levels or charges for equipment. Instead, they accommodate the State's need

to phase-in service to a specific benchmark level for all students in a way that

minimizes or eliminates the impact to students during school hours. 35

Importantly, the rate structure detailed in the application is wholly consistent with

the types of charges assessed by other ISPs. In a dedicated access environment

(which is the case with the State's network), ISPs typically assess both one-time and

33 The network now serves 100,000 computers, compared to 40,000 a year ago.

34 In particular, ENA agreed to provide a standard technical benchmark to all
schools (in this case, a standard 2 Web screens per minute per computer standard) and
the funding amounts listed on Lines 5 through 10 meet this benchmark over time for all
students as service is deployed.

35 Such an arrangement was deemed necessary by the State because the network
in place prior to ENA's contract had the same Internet bandwidth capacity, but failed to
deliver comparable service levels to each school. This was so because larger schools
with greater numbers of computers did not have proportionately more access service
than schools with fewer computers. Under the equitable arrangement required by the
State, ENA's system is designed to give a large school with 2000 students and 200
computers proportionately more Internet access capacity, as compared to a smaller
school with 200 students and 20 computers, in order to reach a equitable service level
on a per-student (rather than the typical per-school measure) basis.
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non-recurring charges. As an ISP, ENA has used a comparable rate structure,36 which

is not associated with the purchase of any specific equipment at the customer location,

but rather is intended to recover up-front service costS. 37 The fact that the State's Form

471 reflects a one-time charge for certain line items does not change this conclusion.

III. THE ADMINISTRATOR IMPROPERLY DISAGGREGATED ENA'S
INTERNET ACCESS SERVICE INTO COMPONENTS.

A. Internet Access Should Be Viewed As A Whole When
Considering Eligibility.

In considering the eligibility of the State's Form 471, the Administrator erred by

failing to recognize that: (1) ENA provides an "end-to-end" Internet access service and

(2) the State is seeking funds for service, not specific pieces of equipment. Instead, it

examined each component of the network used to provide ENA's Internet access

service and denied eligibility by considering whether that component, standing alone,

constituted "Internet access service."38 Indeed, while acknowledging that the education

hub sites and the ConnecTEN equipment were used to provide Internet access, the

36 Indeed, AT&T and Telalink (ISPs providing a comparable service to ENA) have
represented to ENA that their Internet access service using dedicated facilities includes
both a one-time fee and recurring charge.

37 Compare Administrator's Decision at 2-4 (repeating ISIS 2000's
mischaracterization of the one-time charge as a fee for purchasing routers or other
equipment).

\

38 Administrator's Decision at 2-6.
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Administrator illogically concluded that "this purpose does not convert the classification

of these facilities into Internet access service."39

This "deconstructionist" approach to eligibility for Internet access service flatly

contradicts the practical reality of how the Internet operates and how users obtain

Internet access. Put simply, this interpretation would make it impossible for any Internet

access provider to offer efficient and cost-effective service to a school or library. The

Commission has aptly described the Internet as "a loose interconnection of networks

belonging to many owners."40 End-users may access the Internet through a variety of

network architectures provided by Internet access providers - ranging from traditional

dial-up access to dedicated access in the form of a leased communications facility,

wireless connection or cable operator facilities. 41 These architectures rely upon

different combinations of network transmission facilities and equipment to provide end-

to-end, transparent connectivity to end users.42 Therefore, any attempt to examine

these individual network components is neither warranted under the Commission's

eligibility rules, nor workable as a practical matter.

39 See id. at 5-6. Further, such action is not within the Administrator's authority;
that entity is tasked with carrying out the FCC's instructions, not making policy.

Universal Service Report to Congress at ~ 63.

41 See Application for Consent to the Transfer of Control of Licenses and Section
214 Authorizations from Tele-Communications, Inc. to AT&T Corp., FCC 99-24, at
~~ 64-74 (reI. Feb. 18, 1999) (AT&TITCI Merger Order").

42 This is analogous to the Commission's treatment of Internet traffic as an end-to-
end service for purposes of reciprocal compensation. See Reciprocal Compensation
Order at ~~ 9-17.
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Similarly, the Commission's characterization of Internet access service reflects

the integral relationship between the applications that comprise Internet access and the

underlying data transport architecture., For example, in rejecting the notion that Internet

access may be disaggregated into component services with distinct legal treatments,

the Commission acknowledged that Internet access service involves both data transport

and information-processing elements that offer "end users information-service

capabilities inextricably intertwined with data transport" elements.43 In sum, the agency

explained that "[t]he service that Internet access providers offer to members of the

public is Internet access. That service gives users a variety of advanced capabilities."44

Lastly, such an approach undermines the Commission's stated principle of

competitive neutrality and creates a profound disincentive to the adoption of new

technology. The competitive neutrality principle requires that the Commission's

"universal service support mechanisms and rules neither unfairly advantage nor

disadvantage one provider over another, and neither unfairly favor nor disfavor one

43 Universal Service Report to Congress at ~ 80. Along similar lines, the Federal-
State Universal Service Joint Board recommended that the transport and information
processing not be separated for purposes of eligibility for support as "[a]ny attempt to
disaggregate the network transmission component of Internet access from the
information service component could serve to undermine the competitive forces that
currently characterize the Internet access market at this time." Federal-State Joint
Board on Universal Service, Recommended Decision, 12 FCC Rcd 87, 323 (1996).

44 Universal Service Report to Congress at ~ 79. For example, "[i]nternet access
providers typically provide their subscribers with the ability to run a variety of
applications, including World Wide Web Browsers, FTP clients, Usenet newsreaders,
electronic mail clients, Telnet applications, and others." Id. at ~ 76.
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45

technology over another.45 Essentially, the Administrator's decision favors established

ISPs with already amortized networks, over new ISPs, even where the new ISPs can

provide more cost-effective service.46 Likewise, the Schools and Libraries Division's

disaggregation approach will seriously deter any ISP from incorporating new technology

into its network, given the need to justify every decision to upgrade or add equipment to

provide better service.

Plainly, eligibility determinations cannot be based upon individual components of

a network-based offering. Contrary to the Administrator's methodology, end-to-end

Internet access service must be viewed as a whole for purposes of determining

eligibility and critical components used in providing such service should not be denied \

on a piecemeal approach. The Administrator should be legitimately concerned only

with whether a particular service is eligible, and leave decisions as to the types of

technology used in providing that service to the ISPs, which have far greater expertise

in such matters, and the state applicants, which define their technology needs through

the state procurement process.

Universal Service Order at 1l 47.

46 Indeed, ENA is not aware of any other instance where an Internet access
provider - such as America Online, Prodigy, or others - has been required to itemize
costs and eligibility for each piece of equipment and transmission link comprising its
network; nor would there be any basis to do so. Further, the decision also may
discourage the type subcontracting arrangements between ISPs and LECs and
undermine the Commission's stated goal of encouraging "small businesses to form
such joint ventures." Universal Service Order at 1l449.

17



B. The Components Listed By The Administrator Are Typical
Parts Of Virtually Any ISP's Network And Are Integral To
ENA's Internet Access Service.

In light of the above, the Administrator mistakenly characterized the education

hub sites and ConnecTEN routers used by ENA in providing Internet access service as

either "internal connections" or Wide Area Network elements, rather than recognizing

that they are integral to ENA's ability to meet the State's level-of-service requirements.47

The Administrator further improperly failed even to explain why the caching servers

were not components of Internet access service; instead, it summarily asserted that the

caching servers were "not eligible internal connections."48 As set forth below, these

items are critical elements of ENA's service offering and are necessary to provide

Tennessee school children with an efficient, rapid, robust and cost-effective Internet

access service.

Moreover, the network components used by ENA - but disallowed by the

Administrator - are standard components used in the networks of virtually all ISPs.

Indeed, as the Commission itself recognized in its Digital Tornado Report, traffic

handled by ISPs is typically received through a "modem bank or a remote access

server, and the data is sent out through routers over the packet-switched Internet."49

More recently, in describing @Home as an ISP, the Commission noted that u@Home

47

48

See Administrator's Decision at 5-6.

See id. at 6.

49 Kevin Werbach, Digital Tornado: The Internet and Telecommunications Po/icy,
54 (March 1997).
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provides the servers, routers and other Internet access support facilities and manages

the use of the cable network for data delivery services."50 Accordingly, it follows in this

context that the Administrator cannot ignore the fact that components - such as those

provided by ENA and integrated with end-to-end offerings - are necessary to provide

reliable Internet access service.51

1. Education Hub Sites

The Administrator's determination that the five "Education Hub Sites" are

ineligible for discounts as Internet access service evidences a failure to understand the

nature and importance of these hubs in providing efficient Internet access (and, to

reiterate, ignores the fact that the State's Form 471 seeks funding for service, not

equipment).52 There is simply no basis for the Administrator's stated rationale that,

\

50 AT&TITCI Merger Order at 1J 32.

51 Moreover, these components are used by virtually all ISPs to provide efficient
and cost-effective end-to-end service. For example, in describing its WorldNet®
"Managed Internet Service," AT&T notes that end users will be connected to the
company's "world-class IP backbone, with its high reliability standards, managed state
of-the-art hardware and software, smart routing capability, and constant performance
monitoring." See <http://www.ipservices.att.com/worldnetlmis/index.html>.

52 See Administrator's Decision at 5. Instead, the Administrator characterized this
equipment either as an "internal connection" (if located on school premises) or as wide
area network components (if located outside of a school's premises). Id. In doing so,
the Administrator's decision misinterprets the Commission's rule concerning ownership
and operation of a wide area network (WAN). See 47 C.F.R. § 54.518 ("[t]o the extent
that states, schools, or libraries build or purchase a wide area network to proVide
telecommunications services, the cost of such wide area networks shall not be eligible
for universal service discounts provided under this subpart.") (emphasis added). This
rule plainly does not apply to ENA's service since its network is providing Internet
access, not telecommunications service.

19



"while the installation of these hub facilities is for the purpose of providing Internet

access, this purpose does not convert these facilities into Internet access service."53

Contrary to the Administrator's characterization, the Education Hub sites clearly

fall within the definition of Internet access because they are essential to the

"transmission of information as part of a gateway to an information service" and are a

part of the "navigational system[] that enable users to access information services."54

These network components will reside in five of the state's LATAs (and contain two

large routers and accompanying server equipment), and they are critical to route

Internet access traffic and provide access to web-based e-mail capabilities, virtual

\
reserve desks, and custom security. Because these components will be part of ENA's

network and provide critical gateway and e-mail functions expressly allowed by the

Commission's rules, their use in providing eligible Internet access service cannot

reasonably be questioned.55

2. Caching Servers Used To Provide More Efficient
Transmission

Along similar lines, the Administrator erred in finding that ENA's caching servers

(that is, information storage and retrieval devices) are not eligible parts of ENA's

Internet access service.56 While the Administrator's decision did not offer a specific

53

54

55

56

See Administrator's Decision at 5.

47 C.F.R. § 54.5.

Id.

See Administrator's Decision at 5-6.
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rationale, its decision nonetheless reflects a grave misunderstanding about the critical

role that information storage and retrieval plays in providing efficient access to the

Internet.

The caching servers are a key component of ENA's network, as they would be in

the network of any ISP providing cost-effective and responsive service to schools. ISP

network design inherently involves trade-offs between transmission, on the one hand,

and storage and retrieval, on the other. That is, depending upon the nature of the use

of the ISP's network, an ISP will balance the bandwidth of its transmission links and the

use of intermediate storage and retrieval devices. Internet access by K-12 students

and teachers typically involves repeated visits to the same, relatively content-stable

sites. For example, sites offering information about U.S. or Tennessee history, or about

basic biology, may be accessed hundreds of times a day. The content of these sites,

however, may be updated relatively infrequently. In contrast, a business user might

access a site containing stock quotes or market information several times a day, but

that information must be updated constantly.

Given the nature of K-12 usage, the most efficient way for ENA or any other ISP

to provide Internet access is to store the most frequently visited sites on caching

servers.57 Bringing the information closer to the students and teachers enables more

responsive and timely access by avoiding Internet congestion. At the same time, it

allows ENA to provide a high level of access without over-engineering its transmission

57 ENA therefore proposed caching servers at several traffic aggregation points in
order to enhance network transmission efficiency and minimize costs for the State.
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pipes, and permits the network to enhance throughput for real-time web services and

non-cached requests, such as video and audio. This produces direct and substantial

cost savings for the State and the fund.

In short, the caching servers allow for the most efficient possible "transmission of

information as part of gateway to an information service," as expressly included within

the Commission's definition of Internet access.58 Such a conclusion is supported by the

Commission's own understanding of "caching" in providing Internet access and the

benefits of using such capabilities. For example, in its Universal Service Report to

Congress, the Commission described how subscribers interact with an Internet service

provider's web page "cache" in order to effectively retrieve and browse files from the

World Wide Web.59

Moreover, the caching servers provide substantial benefits to Tennessee's

students and teachers and are critical to maximizing the utility and responsiveness of

,

ENA's Internet access service. Without these servers, the utility of ENA's service would

decrease substantially because end-users would be faced with much slower response

times, which would substantially limit their ability to make efficient and effective use of

valuable computer time. "Caching therefore advances core Internet values: the cheap

58 47 C.F.R. § 54.5.

59 Universal Service Report to Congress at 1176 (noting that "[w]hen subscribers
utilize their Internet service provider's facilities to retrieve files from the World Wide
Web, they are similarly interacting with stored data, typically maintained on the facilities
of either their own Internet service provider (via a Web page "cache') or on those of
another.") (emphasis added).
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and speedy retrieval of information. tl60 Because these caching servers are part of

ENA's Internet access service, the Commission should reverse the Administrator's

findings as to this issue.

3. ConnecTEN Routers

For similar reasons, the Administrator erred in focusing on the ConnecTEN

routers as discrete pieces of equipment rather than integral parts of ENA's Internet

access service.61 These routers are vitally necessary for the efficient transmission of

information to students and teachers. Generally, routers provide an ISP with a

demarcation point between the customer's local area network and the ISP's network

that provides access to the Internet.62 Through a router, an ISP can provide the

customer with specific Internet addressing and also monitor the telecommunications

connection quality and traffic service levels.

The fact that the routers are located on the schools' premises in no way alters

the fact that they are used in providing eligible Internet access service. If the State

were seeking reimbursement for internal connections, the location would be important.

The State is not seeking such funding, however: once again, ENA must emphasize

\

that the State applied for service discounts. Moreover, ENA is not charging the State in

any way for the use of the routers, as is made clear by examining the State's Form 471 .

60

61

ACLU v. Reno, 929 F. Supp. 824, 848 (E.D. Pa. 1996).

See Administrator's Decision at 3.

62 In dedicated Internet Access scenario, a router at the customer's premises is
necessary to provide a standardized interface to the ISP's network.
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To the contrary, ENA's service charges are much lower than they would have been if

the in-place routers were not available for use and ENA had been compelled to procure

new equipment.

IV. THE ADMINISTRATOR ERRED IN CHARACTERIZING THE USE OF
THE ConnecTEN ROUTERS AS AN INELIGIBLE PRE-199B SERVICE.

In addition to characterizing the ConnecTEN routers as non-Internet access

components, the Administrator denied the State's discount request for Internet access

service on the basis that "the purchase and installation of the facilities were made prior

to January 1, 1998."63 The Administrator's decision also improperly suggests that that

the State of Tennessee is seeking to avoid the rules restricting discounts for pre-1 998

service "by virtue of transferring ownership of the facilities in question to ENA and

providing for ENA's charging these costs back" to the State.64 These aspects of the

,

decision evidence a fundamental misunderstanding of the State's application to receive

discounts for service.

First, contrary to the Administrator's statements, the State did not sell routers to

ENA. It only transferred software, along with the right to use the routers in order to

continue providing Internet access in the most efficient manner possible.65 This

63

64

Administrator's Decision at 2-3.

See id. at 4.

65 Notably, ENA is not charging the State for its costs of acquiring the software.
ENA's recovery of these costs will come, if at all, at the end of the contract, through the
residual value of its network.
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approach not only saves money for the State and the fund, but also ensures that

access to Internet access services is not disrupted as services are upgraded.

Second, the Administrator misconstrued the scope of the Commission's eligibility

rules with regard to pre-1998 services. That rule provides that the "Administrator shall

not approve funding for services received by a School or Library before January 1,

1998."66 It cannot plausibly be interpreted to mean that ISPs must use equipment in

their networks that was manufactured and purchased after January 1, 1998. Yet, that is

the result of the Administrator's decision to deny ENA's request on the basis that such

equipment was provided prior to January 1, 1998.67 The fact that equipment was used,

as opposed to new, has no bearing on the eligibility of services made possible by that

equipment.68

Moreover, consistent with the plain language of the Commission's rules, the

State did not seek reimbursement for any service provided prior to January 1, 1998. As

is clear from the Form 471 application, the State sought reimbursement for Internet

access service after July 1, 1998, which is consistent with the Commission's rules.

66 47 C.F.R. § 54.507(f) (emphasis added).

67 Nor has the Administrator shown that it is at all relevant that ENA obtained the
software from the State instead of some other source.

68 Indeed, the Administrator's reasoning creates the absurd result that AOL or any
other Internet service provider would have to put in place all new equipment, and could
not purchase used equipment, in order to obtain reimbursement for Internet access and
internal connections. However, such a requirement would obviously raise the costs of
providing Internet access and would unreasonably inflate demands on the fund.
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V. CONCLUSION

The Administrator's denial of funding for ENA's Internet access service rests on

a profound misunderstanding of the State's Form 471, no doubt a result of the baseless

challenges filed against that form by the disgruntled losing bidder in the State's

procurement. Contrary to the Adminstrator's decision, the State seeks funding for

eligible Internet access service, not the individual network components used to provide

that service. The Administrator's failure to appreciate this fundamental fact and its

decision instead to pass upon specific network elements, is at odds with the

Commission's definition of Internet access, ignores the way ISPs typically provide

service, and most importantly, substantially and directly harms school children in

Tennessee.

Reversal of the Administrator's denial of funding is therefore plainly warranted as

a matter of law and sound policy. Simply put, granting this Request for Review is

necessary to ensure that the Schools and Libraries fund is administered in a manner
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that fully upholds the agency's obligation to deliver the benefits of the Internet to

schools and libraries consistent with the intent of Congress.

Respectfully submitted,

EDUCATION NETWORKS OF AMERICA

By:
J -S. inder
Kenneth J. Krisko
WILEY, REIN & FIELDING
1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7000

Its Attorneys

\

March 29, 1999

731356
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ATTACHMENT 1

ADMINISTRATOR'S DECISION



USAC
UNIVERSAL SERVICE
ADMINISTRATIVE CO.

2120 L Street. N.W. Suite 600
Washington, DC. 20037
VOice: (202) 776-0200 Fax: (202) 776-0080

William K. Coulter, Esquire
Coudert Brothers
1627 I Street, N.W.
Suite 1200
Washington, DC 20006

Jeffrey S. Linder, Esquire
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006

february 26. 1999

SCHOOLS & LIBRARIES DIVISION

Debra M. Knete
General Counsel

Okriete@unlVersalservlC8 org

Ramsey L. Woodworth, Esquire
Robert M. Gurss, Esq.
Rudolph J. Geist, Esq.
Wilkes, Artis, Hedrick & Lane,
Chartered
1666 K Street, N.W.
Suite lloo
Washington, DC 20006

Re: Application of the State ofTennessee, FCC Form 471, Application No. 18132

Gentlemen:

Enclosed are the following documents:

Form 471 Funding Commitment Decisions Letter for Application No. 18132

Administrator's Explanation ofFunding Commitment Decisions for Application No. 18132.

These two documents collectively form the Administrator' s Decision regarding FCC Fonn -+71.
Application of the State of Tennessee for discounts on the contract between the State and Education
Networks of America, Application No. 18132.

Home Page: httpj~ unrversaJS#NV/Ctt.on;'



The Administrator processed this application in ;'J.(;cordarH.::e \\ilh its responsIbilities prc~,-rd',-'J ',~

C.F.R. Section 54.705. The Administrator is transmittmg these documents in response Il) :hc
documents that have been filed concerning this application. and in accordance with the procedural
guidance offered by the Federal Communications Commission Common Carrier Bureau to the

Administrator.

Sincerely,

Debra M. Kriete
General Counsel to Schools and Libraries Division
Universal Service Administrative Company

cc: Lisa Zaina, Acting Deputy Bureau Chief
FCC Common Carrier Bureau

Irene Flannery, Acting Chief
Accounting Policy Division
FCC Common Carrier Bureau



~)r--JIVE"..c:~.:>.A..L ':--;;E::-RVICE
"'...... Ol\l'!INISTRATIVE CC:>

Schools and Libraries
Di\ision

TN. STATE DEPARTMENT OF EDUCATION
JACQUELINE B. SHRAGO
710 JAMES ROBERTSON PARKWAY. 6TH F~OCR

~IASrIV:::LLE. TN 37243-0381

Re: Form 471 Application Number: 18132
Funding Year: 1998
Billed Entity Number: 128260

Bo\ 1~5 - Correspondence l flit

\1l0 South .Jefferson Road
\\ hippan~.:";,J 0'71)81

Phone: 888-203-8100

February 25. 1999

We have completed our review of your FCC For~ 4 7 1. Services Ordered and
Certification Form, and made decisions ~it~ respect to your requests :or
discounts along with other applications rece:"fed within the same ti~e per:od.
This letter is to advise you of our dec:s:~~s.

As you may know, the Federal Communicat:c~s C~mmission (FCC) in June 1998 ~ade

two changes to the Universal Service Fund :or schools and libraries t~at have
direct bearing on your discount request Ear 1998. First, the 1998 program j'ear

has been extended by six months, for a ~ew ending date of June 30, 1999.
Second, the FCC established new funding pr:orities whereby all eligible
applicants will receive discounts for eligible telecommunications services and
Internet access. Support for internal connections will be allocated in
accordance with need so that schools and libraries will receive discounts in
order of the discount percentages for WhiCh they qualify beginning with
applications qualifying for the highest discount percentages. Discounts for
internal connections will continue until all Eunds are exhausted. These
changes are reflected in the information in thiS letter regarding your discount
request.
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:f j'8U :"a·/e any ':p..lescions aboL;.':, :;'''':'::- ::'e=:'S:'::"'.5 :::-: ·::14~ dlS::OU:"~':5,

t~em In ~rlting to :~e Sc~ools and ::~~a~:2s J1~lSl~n ~SAC, 30x ::3
C~rrespondence Unit, 100 South :effe~s~n ?:::aj, ~h:.ppany, ~~ J-381

Your ~e;<t 5~ep ~~ t~e discounting p~~cess :'3 ~~ ~~~plete and subm~~ =~~ ?~=

Form ~a6 enc:"osed ~Lth thlS letter t8 not1fy the SL~ t~at you a~e ::~~~~n::

~ecei'ling or ~a·:e already begun := ~~=e:.·.·~ 3~~·.·:=~S ~=r ~h:=~ i:5=:·~~:3 ~-~.

d15counts. ?l~ase ~oce :hac ~e are ~=:_~: :.~~ ~~:~ 5~~·:~=e 9~=···:.je= --~:~:

your Form 471 of our declsion on :/o~~ i:s::::'_:-.: ~~:,:c.;est. ::: addlt:.::::-,,
should contact each serVlce provlde~ ~':::~~se:f :~ ~ake any necessa~y

arrangements regarding start of ser·/l::es. :::1:::':-·3 ~f jlscount.s, a:-.d an'; ::.-~'

adminlostrative details relevant to :'o''';~ ~3.~:l:l;:3.::1::n l:1 the ·-.::-.l·:e~sa:"· c~.'
Fund. For lmport.ant informatloon about :::~~ ?:~- ~36, see ::ext page

FCC Form 471 Applicants who are appr::~ej f:~ ilS::::U::t ellglb11:.ty a~e ~e-:.n~~~

that they continue to be subject t8 a~~:.:S lni ::ner ~eVlews t~a:: the ~-- -3.'

undertake to assure that discounted S~~'l:~3 \~~ ::e:.ng used L:1 ::~~p::'3.n::2 ~l:n

program rules. If the SLD discove~s :n3: :_j::~nted serVlces are n:::: be:.n~

used in compliance '.... loth program rU:2s, ~ ::::::.l:3.nts '''lll be sub:e::t ::::
enforcement actlvit1eS and other means: :~::~~se by the SL~ and ::::ne~

appropriate Federal. state. and 10c3o: 3_::n:~.:les.

Explanation of Information Provided 1n ~~: ?~ndlng ~otlficat10n

On the following pages we provide you ~~:n \ 3:~OPSlS of the discount
eligibility decision for each item you ~eqc.;es:ed. To help understand
synopsis the following definitions are ;:~~';ljed:

...

...

Funding Request Number (FRN): A nu~ber ~ssLgned by the SLD that wlll
identify a Funding Request. A FundLng ?e~~est 1S a single row of 1tem ~3 ~.

16.

Funding Status: An item may be "F'...:.r,jed.' '::;enied," "Partially Funded." :::~
not approved because of "Funds Exr.a~s:ed .:-n item that is "Funded" ·.... l~: ::e
approved at the level that SLD deter~lnes ~s appropriate for that 1tem
That will generally be the level reT_e3:~j '::;'1 the Applicant unless t:-.e :3~J
determines during the application ~~':l~N p~ocess that some adjustmene 13
appropriate, for example. a diffe~e~: il3~:::Une percentage for that :.tem :h3o~
the FCC Porm 471 featured. If an l::-e~.3 :en1ed." that denlal ,.,ll1 be
briefly explained in the "Funding ~:--.--~:-.t :ec1sion," and ampllficat1:::', ::
that explanation may be offered 1:1 :: -.-e ~ ::: l::::-:. "Funding Commitment :ec: 13 l::-.
Explanation." An item will be "?3o~: _ i .. · ?_:"jed " or "Unfunded," 1n
accordance with FCC program rules .: --~ ::=:~l amount of funds 1n ehe
Universal Service Fund is insufflcl-en:: ::: :_:~'I fund all approved req~es:s
If the Form 471 was received afee~ l .. :: -e ~..;:"ds in the Unlversal Ser'r:~e
Fund were allocated and it was pr:::ce35-e: ::ne status will indicate "·-,::,,:·_:-.i~:i

- Funds Exhausted."

Schools and Libraries Division/USAC
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-. : - :. :-- - .::: -= :: ? -=. - -~
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486 Nl.ll be the effectl.ve date of :~e i~sc:~~:

Contract Expiration Date: The date :~e ==~:r~c: explres. ~h:s w~~_ ~e

present only if a contract expirat::n ia:e has prov:ded on For~ 4-~.
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an automatic extension of monthly ::s:s ::r :elecommunlcatlons 3er'l:ces ~~d

Internet Access through June 30, ~3~1 ~~~~3e ~o~e :hat, durl~~ :~e ?~:=~e

Resolution process at SLD, the amol,;.:'.: ~~ =:l ~Q of Item 15/16 -a'/ ':'.a·;e c-=e:-.
corrected to conform to the infor~a::~n ?r:~~ded about Servlce Scar: =a:e
and Monthly Costs.

'* Discount Percentage Approved by SLO
has approved for this service.

:~:s ~s the discount rate that --~

'*

'*

Funding Commitment Decision: This represents the total amount of funding
that the SLO is now reserving to relmburse service providers for the cost of
the discount for this service. This Elgure may be different from the
Estimated Total Annual Pre-Discount C~St Col. 10 of Item 15/16) tlmes :~e

Percentage Discount (Col. 11 of Item ~5/16) ln your application. It ~ay :::e
higher because of the addition of the :non:hly cost for Telecommunl.catlor.s
Services and Internet Access for the SlX ~onths from January 1, 1999,
through June 30, 1999. It may be lcwer because of an adjustment determl~ed

appropriate by the SLO, such as of :ne j~scount percentage, or a denlal :f
discounts and, if so, the accompanYlng c~~ment wlll explain this dl.ffere~ce

The difference may also reflect a red~c:~:n from the request level made
necessary by overall.. funding liml. tat ~ ::-.s. ~:1 ·...hlch case the "Funding Stat _3 .

above will indicate "Partially Fur.dej' :r ·;:".f'.mded." Whatever amount ~s

listed here, it is important that '/c'-1 r.::i : :·..;r service provider both
recognize that the SLD should be ~n':C ~ :ed d:1d the SLD may direct
disbursement of discounts on only e:~j~:::~e. approved services actually
rendered.

Funding Commitment Decision Explar,at ~ cr. ::-.~s entry may appear to ampi: ::'
the comment in the "Funding Comml.tmer.: =ec~s~on," if the discount request
for this service is denied for reasons ::::-.er than "Unfunded" or if the 3:":

determined that some adjustment to the re~-lest level was approprl.ate.
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3.:-'. :i

- ...... _-1. :

appr:Jved, '[:Jur c:JIT',pl.eeed ~cr:n ... 36 a:":":J',.,;s ''';5 :J ::;eg:.r'. prccess:':".:;j :':".':::'>:

jour serv:.ce prov~ders for your d:.sceun:s, :: also sets 1n :not:.::n :~e :::.: -'
by ~hich you and your serv~ce provlder can :'~V:J:.ce 3L~ f:Jr appreved serv:.:es
you have already paid for,

Each 3:.11ed Ent:.ey Appl1cane muse flle a separate Form 486. although e3.::~

9~lled Ent~:y's Form 486 may ~nclude ser'/lces from mult~ple For:ns 4;~ :.f :~e

same Billed Ent.i-:y ~u~ber is list.ed ~r'. ':.:--.e ·/3.~:"~1.J.s ?un::'l:".g =0~ml:'~,e:-:':. =~::...=::;_

use the 3~1::"ed Ent:.ey ~umber as ;':.s:ed Oi: ::-.e ::ej':.:".n:':".:;j ::= :h:..s :..;:".::':,:--,}
Comm~tment letter. (·...e may have rev1sed or :::Jrre<c:ed the 3~11ed En:l:':' ::_-.:::-'::'
from your or~ginal Form 471. so please use the nu~er exactly as It :..s :":.s:-':i
in this letter.)

To assist in completing your Form 486. ~e have pre-pr~nted your Block:
~nformat~on, including the Billed Entl:''': ';'..;:-..cer, ?lease re'llew t:-.e pre-pr:..:-.:e::
information. If you believe there ~s an errcr :.~ the pre-prlnted lnfor:na::..:~

-except for the Billed Ent~ty Number-p:'ea.se ::rJSS off and prlnt ::"e corre:::
information above each ~tem. Then ~aKe :-u;'::..p:"e cep1es of th1S 3~11ed En::.::
-spec~fic Form 486 for future use. and fJ:':":'N :ne lnstructlons N1th the f:r:n
complete and submit it to SLD.

Billed Entity Applicant Re~mbursement Fcr:n :f I:JU have already pa:..d 1n :u;,l
for services for which you are now belng appro'/ed for d~scounts. you <can ~se

the enclosed Billed Entity Applicant ?e1~ursement Form to seek relmburse~en:

from your service provider. This Form 15 not for use by service prov1ders. ~~:

have their own invoice form. If you plan :0 submit a Bllled Entity Appl:"::Oin:
Reimbursement Form, please read and follow the instructions carefully regar=:.~~

the Form as well as the Form 486 to avo~d delay ~n processing your
reimbursement,
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?r~Vl~er C=n~racC ~umber: FA-33-::3J3-:)
;er~lces ar~ered: Internet Access
Effec~lve Date of Discount: 07/0:/1398 C2ntract EXplratlon Date.
Estl~ated 70tal Annual Pre-discount Ccst 31.~~7.JOJ.JO

Jiscount Percentage Approved by SLD: ~A
Fundlng C~mmltment Decislon: $0.00 - rnvalld eff. dace of serVlce
Fundlng Commlt~ent Jeclsion Explanatlon: ~~e dollars requested Nere
ser·/:.ce (s) /

,:::--::c:.-....:.:::. s) dell"lered o',J,t.slde 8: ::-"e ::'-,,:-~-?~.": :: "':-.::::":--.3 ,'~3.:-

Fundlng Request ~umber:00030710 Fundlng Sta:~s ~r.funded or Cenled
SPIN: 143008159 Service Provlder ~ame E~u=atlon ~etworks of Amerlca.
Provlder Contract Number: FA-99-12803-JG
Services Ordered: Internet Access
Effectlve Date of Discount: 07/01/1398 Contrac: ~xplration Date: 12/31
Estimated Total Annual Pre-discount Cos: 33. 31:.00
Discount Percentage Approved by SLD: ~ A
Funding Commitment Decision: $0.00 - :nva::i 9~~ jate of serVlce
Funding Commitment Decision Explanat:c~ ~~~ ~c~~3rs reques~ed ~ere :==
servlce(s)/
product(s) delivered outside of the c~rr9n: ~_nj:ng fear.

Funding Request Number:00030713 Fundlng 3:a:_5 ~nfunded or Denled
SPIN: 143008159 Service Provider ~ame Ei~=atlOn Networks of Amerlca,
Provider Contract Number: FA-99-12803-JJ
Services Ordered: Internet Access
Effective Date of Discount: 07/01/1998 :ontrac: Expiration Dace: 12/31/2J01
Estimated Total Annual Pre-discount Cost 33,309,240.00
Discount Percentage Approved by SLD: N/A

Funding Commitment Decision: $0.00 - Invalld eff. dace of service
Funding Commitment Decision Explanation: 7he dollars requesced were for
service(s)/
product(s) delivered outside of the current fundlng year.

Funding Request Number:00030714 Fundlng Stat~s unfunded or Denied
SPIN: 143008159 Service Provider Name Education Networks of America. LLC
Provider Contract Number: FA-99-12803-00
Services Ordered: Internal Connections Shared)
Effective Date of Discount: 07/01/1998 :~r.:rac: Expiration Date: 12/31/2001
Estimated Total Annual Pre-discount Cos: 3:.192.358.00
Discount Percentage Appr9ved by SLD: ~ A
Funding Corrmitment Decision: $0.00 - Sr':: :::~3:~.: ·... 111 NOT be funded
Funding Commitment Decision Explanaclcr. ~~~ :3tegory of service changed from
INTERNET ACCESS to Internal ConnectlOr.s c_r.j:r.g cap will not provide for
Internal
Connections less than 70t discount co =e =_r.jed
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~~~ :~~egory of serVlce cha~ged :~-~

?~nd~ng cap ~~ll not provlde :or

--..=. ....._.. _ ............. _-"" ~-

Effeccive Jace 8f ~lscount: J7'15 :3~3 :=~:~~c~ ~;<p:~a:l=n :a:~.

~st~~ated 70tal Annual Pre-discou~t :~s:: S2,333,213,00
J~scount Percentage Approved by SL~: :, A
~und~ng Commitment Decision: 50,00 - Sr'lC ~~sc~t ~lll NOT be funded
Fund~ng Comm~tment Dec~sion Explanat~on: 7~e category of serv~ce changed -~-

INTERNET ACCESS to Internal Connect~ons ~und1ng cap ~~ll not prov~de :or
Internal
Connect~ons less than 7 0\ d~scount :0 C~ =~~j~d

?und~ng Request Number :J0030717 ~~;,.j~;"1 ";:';':_.3 '_';'.: ~;,.je:i -~ :e,.~e:i

SPIN: 143008159 Serv~ce Prov~der Name ~ducat~on Net~orks af Amer~c.;,

Prov~der Contract Number: FA-99-12303-JJ
Serv~ces Ordered: Internal ConnectlonsS~aredl

Effective Date of D~scount: 09/01/1993 :cn:rac: ~xp1ratlon Date:
Estimated Total Annual Pre-discount :OS: ~1, 39',339.00
Discount Percentage Approved by SL:l: :l A
Funding Commitment Decision: $0.00 - Sr':c :~.3=:'.: ''''1:'1 NOT be funded
Funding Commitment Dec~sion Explanat~cn

INTERNET ACCESS to Internal Connectlcns
Internal
Connections less than 70\ discount :0 ce =_nied

Funding Request Number:00030720 Fundlng S:3:~S ~nfunded or Oen~ed

SPIN: 143008159 Service Provider Name ~jucat~on Net~orks of Amerlca, ~~~

Provider Contract Number: FA-99-12803-JJ
Services Ordered: Internal Connections S~ared)

Effective Date of Discount: 10/01/1998 :cntract Exp~ration Date: 12/31/:001
Estimated Total Annual Pre-discount Cost Sl,932,396.00
Discount Percentage Approved by SLD: N/A
Funding Commitment Decision: $0.00 - SrvC/Olscnt will NOT be funded
Funding Commitment Decision Explanatlon: 7he category of service changed from
INTERNET ACCESS to Internal Connect~ons. ~und~ng cap will not provide for
Internal
Connections less than 70' discount to be funded.

Funding Request Nurnber:00030721 Fund~ng Status: Unfunded or Denied
SPIN: 143008159 Service Provider Name Educatlon Networks of America, LLC
Provider Contract Number: FA-99-12803-00
Services Ordered: Internal Connectlons S~dred)

Effective Date of Discount: 11/01/1998 ::~:~~c: ~xpiration Date: 12/31/2001
Estimated Total Annual P~e-discount Cost 31.362,395.00
Discount Percentage Approved by SLD: ~l ;..

Funding comndtment Decision: $0.00 - 5 r';-: : ~.3 -::-:: '",111 NOT be funded
Funding Commitment Decision Explanation ~~e :a:egory of service changed from
INTERNET ACCESS to Internal Connectlons ?_~jl:-:g cap will not provide for
Internal
Connections less than 70' discount co ce :_:'.=ed.
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=:::~cc::":e :ace of Clscounc: 12: 01 1:193 :::-.:::3:: :::;':~;':-3.:::':::1 :3.:~.

=:st:l~ated ~ocal Annual ?:-e-discount Cost:: 51,4~1,~~-:J

:::.scount: ?e:-centage Approved by SLD: ~ A
?undl~g Commltment Decislon: SO.OO - 5rvc:::.s:~: ~::.l: ~07 be :unded
?unding Commltment DeciSlon Explanatlon: ~~~ :3.c~gory of ser'/lce c~a~ged ~~-

~NTERNET ACCESS to Internal Conneccio~s, ?u~d;.~g C3.p ~lll noc pro'/lde ~~~

I:1Ce:-nal
ConneCClons less than 70\ discounc :0 2~ :_~dei

?U:1dlng Requesc Number:J0031B03 ?U~jl~g 5:3:_3 '~~:~~ded 0:- :e~lei

SPIN: 143008159 Servlce Provider Name: :::du::3.:;,o:1 ~et~orks of ~~er::.:3.

Provlder Contract Number: FA.-99-12803-:0
Services Ordered: Internal Connectlons 5~arej

Effective Date of Discount: 08/01/1998 :~:--'.::-3.:: ~;':?l=-3.r.:.on :a:e· 1'"\ .-

Estimated Total Annual Pre-discount Cosc ::~~3 36100
Dlscount Percentage Approved by SLD: N ~

funding Commitment Decision: SO.OO - 5:-':: :;'3::-.: ·.... 111 NOT be :'~~ded

Funding Commitment Decision Explanatlcn --:-:--.e -jteoOr'l of ser-/lce c~a:-.::ej "---
INTERNET ACCESS to Internal Connectlor.s c.:-.:::--~ :3.p ·.... 1.:.1 :-,oc pro"lie :::r

Internal
Connections less than 70\ discount to -Q --~-
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Schools and
Libraries Division

BOI 125· Correspon(hnu~ l nil

100 South Jefferson Road
Whippany, ~J 07981
Phone: 888·203·8100

Form 471 Application of Tennessee Department of Education
Application :'Ilumber 18132
Fund Administrator's Explanation of Funding Commitment Decisions
February 25, 1999

Introduction

On April 3, 1998, the Integrated Systems and Internet Solutions, Inc. ("'ISIS :000" ,1r

"Protestant") submitted to the fund administrator an "Objection to Application and Request for
Expedited Relief." The Objection was filed In response to the TNDOE's announced intent to
award a contract in the amount of$74,352,941 to Education Networks of America ("ENA") to be
paid over a three and one half year period. :\ccording to ISIS 2000. the Department planned to
seek universal service support from the Universal ServIce Support Mechanism for Schools and
Libraries for the services to be provided by EX-\. As the unsuccessful bidder for the contract.
ISIS 2000 challenged the eligibility of certain sen Ice components of the ENA contract in a total
amount of $13.148,000. ISIS 2000 stated that It submltted its Objection to the fund administrator
"insofar as the matters raised herein pertaIn to processing of the Department's application."
Objection ofIntegrated Systems and Internet Solutions, fnc .. p. 1 n. I (April 3, 1998).

The Schools and Libraries Division (SLD) of the Cniversal Service Administrative Compan:
(USAC) has reviewed Application Number 18132 tiled by the Tennessee Department of
Education (TNDOE or Department). This Application requests discounts on services contracted
with the Education Networks of America (ENA). The services are described as Internet access
services to Tennessee schools. This application was filed on April 15. 1998.

This Explanation of Funding Commitment Dt!clSlons is being provided to supplement the
Funding Commitment Decisions Letter being Issued to the Department in response to
Application Number 18132.1 The fund admmlstrJtor considered the following issues in addition
to reviewing this application in accordance with Its program integrity assurance procedures.

I Also on April 15, 1998, the Department submitted ~o other, separate Fonn 471 applications to
the fund administrator, Application Number 34467 and 43743. The applications seek discounts
on existing contracts. 47 C.F.R. Section 54.5ll( c)( I) ISIS 2000 did not challenge these
applications for discounts.

TellD..... Depart.eat of Ed.catioe, Appllcatioe Number 18Ul
Fuad Ad.i.iltrator'. E&plaaatioe of F••die. COlDlDitmeat Decisions
February 16. 1999, 'a.. 1



ISSUES CONSIDERED BY THE FUND ADMINISTRATOR

1. Does the E~A bid constitute the most cost effectiH bid?

Description ofIssue and Reference (0 Perflnenf Rules

ISIS 2000 contends that the ENA bid is not the most cost effective bid. Objection (0 Appllcullun
and Request for Expedited Declaratory Ruling. pp. 6-12 (April 3, 1998).

The program rules require that in selecting a provIder of eligible services. entities shall carefully
consider all bids submitted and may consider relevant factors other than the pre-discount pnces
submitted by providers. 47 C.F.R. Section 54511 (a). Providers are required to charge ~ntltlcs

the lowest corresponding price for services. The lowest corresponding price is the lowest pncc
that a service provider charges to non-residentIal customers who are similarly situated to a
particular school, library or library consortium for similar services. 47 C.F.R. SectIon 54500{el
The Federal Communications Commission (FCC or Commission) has explained that in carefull:
considering all bids, the applicant must select the most cost effective bidder. Reporr & Order In
the Matter of Federal-State Joint Board on Cni\'erSQl Service, CC Docket No. Q6-45. FCC q"'

157, (May 8, 1997), para. 481.

The program rules also prescribe that the competitive bid requirements for the Schools J.I1d
Libraries Universal Service Support Mechanism apply in addition to state and local competitive
bid requirements and are not intended to preempt such state or local requirements. 47 C. F R.
Section 54.504.

Fund Administrator's Decision

The fund administrator has confirmed that the state and local process for competiti\ e bId
procurement was followed. The fund administrator ""Ill defer to the state and local competitl\e
bid procurement review procedures and findings. ISIS 2000 has pursued recourse to appropnate
state entities with oversight responsibility to assure compliance with procurement procedures
The fund administrator will not review anew the Protestant's claims that the ENA bid was not
the most cost effective bid.

2. Is the TNDOE's payment ofS7,950,OOO for the use of existing ConnecTEN routers and
other internal connections equipment eligible for discounts during the first program
funding year?

Description ofIssue and Reference to Pertinent Rules

TeeD..... Depart•••t of EdMcatto•• Applicatio. Nu.ber 18132
Fu.d Ad.I••tnto,', EKp....tto. 01 F..dill. Co.mitmeat Decision.
February 16, 1999, P•• 2



ISIS :000 maintains that the $7.950.000 pJ;ment IS for Internal connectlons that \\<:,~ ~'~r_::-l<":

and installed pnor to January 1. 1998, Lnder the E~A contract, E;-..rA will purchase eXl)tlr,,:

equipment o\l;ned by the Department. and also will install new equipment in the amount l,-r
$9.750,000 over which E~A will provide servIces. ISIS 2000 Objection. p, 8. The r\DOE
argues that the purchase of the net'.\'ork by E~A and subsequent teasing of those facilities as part
of the provision of Internet access is the most cost effective means of providing service to the
Tennessee schools. Opposition of the Tennessee Department of Education. pp. 11- \~ I :\pn\ :: 1.
1998).

ENA maintains that its purchase of the eXIsting ConnecTEN network is a sound bUSiness
decision to assure that each school continues to receIve a certain baseline level of service \I. hde
ENA initiates network upgrades and introduces new. more efficient capabilities. E~A further
distinguishes between the initial date of purchase of equipment that is used to provide ser.lces
and the date that the services made available from the use of the equipment are provided, E~A

further maintains that the actual charges to the Department are for Internet access service. and not
for the sale of equipment. Opposition of EducaflOn Serworks of America, pp, 16-17 (April :0.
1998).

The program rules prescribe that the fund adminIstrator shall not approve funding for services
received by a school or library before January 1. 1998. 47 C.F.R. Section 54.507(f). The fund
administrator's Clients' Commonly Asked QuestIons· Set III dated February 24. 1998 further
clarified in question and answer no. 1 that the fund administrator:

will not authorize the disbursement of discounts on facilities or services originally
acquired or purchased prior to January \. 1998. For example, if an eligible school
or library originally purchased internal connections prior to January 1, 1998 and
later refinanced the purchase sometime after January 1, 1998, the date of service
delivery will be the original purchase or acquisition date, which in this example, is
prior to January 1, 1998. Consequently. discounts on internal connections
originally purchased prior to January \. 1998 will not be funded by the Schools
and Libraries Universal Service Program,

Fund AdministrQtor's Decision

According to TNDOE,the services to be utTered by ENA associated with the ConnecTE~

equipment are part ofInternet access. The fund Jdmlmstrator does not agree and concludes that
these facilities are network hardware that. depending on its location, may be considered either
internal connections or wide area network components.

The costs in question are not eligible for dIscounts for three reasons. First, the purchase and
installation of the facilities in question were made prior to January 1, 1998. Second, the purchase
of components of a wide area network IS nol elIgIble for discounts under the Schools and
Libraries Universal Service Support MechanIsm Both of these principles would have precluded

Teaa.,.. Departmeat of Educatioa, Applicatioa NUIII ber 18\ J1
'.Id Ad.lllstntor', Elpla..ttoa of '.adlal ComlDitlllcDt Decdioo.
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the funding of discounts tor these costs had the T:\DOE retained ov.nership of the>c ',....

Third, the rules which restrict discounts from being approved on services delivered or C~'jTr';:~~

purchased prior to January 1, 1998 cannot be avoided by virtue of transferring ov.nershlp ur :::c:
facilities in question to ENA and providing for ENA's charging of these costs back to T'\DOE as
part of the costs ofInternet access. This outcome is expressly described and rejected as ineligIble
for discounts in the Clients' Commonly Asked Questions, Set III. question and ansv.er no. 1. as
quoted above. 1

Three FR.'ls are denied on this basis: FR.'\;:: 3()i()8. ::3()iI0:md :;30713 The PI..;. re-.ls~'n, .:c:

is "Invalid eff. date of service." The funding commitment decision explanation IS "The JI..'i:..:.;,
requested were for service(s)/product(s) delivered outsIde of the current funding year." ThIs lS

because the delivery date of the services is prior to January 1, 1998.

3. Are the charges for constructing Education Hub Sites eligible for discounts?

Description ofIssue and Reference to Pertinent Rules

ENA's contract includes one time charges in the amount of $1,850,000 for the construction of
five points of presence, "Education Hub Sites." tn each of the state's five LATAs in order to
aggregate traffic from the 93 county seat aggregation pomts. ISIS 2000 argues that these costs
are ineligible for discounts because they relate to the facility costs for a wide area netv.ork.
Objection ofIntegrated Systems and Internet SolutIOns, pp. 21-22 (April 3, 1998).

The TNDOE states that the costs are eligible for discounts because the hubs are an integral part
of Internet access service and are part of a gateway and do not involve the generation or
alteration of content but rather protocol conversion and network management. Opposition of the
Tennessee State Department of Education, pp. 14-15 (April 21, 1998). Also, the NOOE
maintains, the costs are part of a wide area neN/ork that is not to be built, purchased or owned by
the State, Moreover, the components comprising the hubs are eligible internal connections. Ed

ENA describes the Education Hub Site costs as part of an upgrade of ENA's equipment to
provide more reliable Intemet access.

Each hub site will contain two large routers. one facing the Internet and one
facina the ENAlBellSouth Connectionless Data Service "cloud." Sandwiched
in between each router are a fire~all. ~J.etung server, mail server and K-12
domain name servers. Each hub ~111 pro .. I de .. irtua1 reserve desks, custom
security, and e-mail access, They 1,1,111 store an average of 74 percent of the
common web pages used by schools. V.hlCh dramatically improves web page

1 The fund administrator points to the Clients' Commonly Asked QuestIons as a point of infonnation shared With the
public: on the fund administrator's implementation of the FCC program rules. This infonnation was made avatlable
in January of 1998.

Teaa..... Depart.eat or Ed.catlo•• Appllcatlo. Number 18131
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response time and greatly reduces direct [ntemet connections tor \~eb rJ.;~>

The firewall feature will pro\lde all K·j: schools vvith state\\oide protection
from common Internet hacking anacks and pro\lde optional content filtenng
that can meet any state or federally legislated filter mandates. The hubs als~

'Will provide more efficient routing of Internet access traffic and more secure.
web-based e-mail capabilities.

Opposition of Education Networks ofAmerica pp. 1~-18 (:\pril 20. 1998). E\i.-\ maintains :h.1t
the costs associated with establishing these hubs J.Ie :::\I~lble because their lnstall.:Hlon i" ~c: :'.C:

undertaken to provide Internet access.

Fund Administrator's Decision

The hub components are not eligible for discounts as part of Internet access service. The costs
are incurred to fund ENA's purchase and lnstallatton of hub facilities. not for Internet access
service. While the installation of these hub factlitles IS for the purpose of providing Internet
access, this purpose does not convert these factlitles into Internet access service.

The facility costs may be considered internal cormectlon costs if the hub facilities are located
inside school building premises. If located outSide uf the building, the facilities \~ould be \\oide
area network components. These wide area net\\ork components are ineligible for discounts
because purchased wide area network components are not eligible for support. The costs of
installing and constructing wide area net\l.ork factlltles are not available for support from the
Schools and Libraries Universal Service Support \\echanlsm.

The FRN impact of this decision will be discussed below.

4. Are the charges associated with ENA's installation of 100 caching servers eligible for
discounts?

Description ofIssue and Reference to Pertinent Ru{t!\

Included in the TNDOE contract with ENA IS j -:0st ot S1.500,000 for 100 caching servers that
will be used to col1ec~ update and store [nt~rnet content from World Wide Web Sites most
popularly accessed by multiple PC users on J 1"(.11 JreJ or wide area network. ObjectIOn uf

Integrated Systems and Internet Solutions. Inc p :: IApnl 3, 1998). ISIS 2000 maintains that
this cost is for an ineligible component of lr1[~rn.l1 -:onnections. TNDOE maintains that the
caching servers are eligible because they J.Ie .lI1 Integral part of Internet access sen Ice
Opposition of Tennessee Department of EducJ{{un. p l ~ (April 21. 1998). ENA states that the
caching servers perfonn a gateway function and .lfe ~ssentlal in order to provide efficient Internet
access. Additionally, ENA claims, that the fCC expressly authorized the inclusion of seners
such as the caching servers within the category at elIgIble \Oternal connections.

Te....... Dep.rt.Ht or Edllcado., Applicatio. Nu..ber 18131
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The progr:un rJlcs Jetine eligible internal connections as those components that arc ::e,-(

transport information all the way to individual classrooms. That IS. if the service IS .lJl e,,(:' -'

element in the transmission of information within the school or library, then the facti It: ..'

eligible for discounts. See Report and Order on eniversal Service. CC Docket ~o. 96-.. 5. FCC
97-157. (~1ay 8.1997), para. 460.
Fund Administrator 's Decision

The caching servers are not eligible internal connections components because the servers J.rc :I,'t

file servers that are necessary to transport mformatlon all the \\ay to \ndl\ \dual (L.b,~ , ~'.

\Vhile the installation of these facilities is for the purpose of providing Internet access. ':11'

purpose does not convert the classification of these facIlities to Internet access sen'ice.

S. Are the charges associated with ENA's School Partners Program eligible for discounts'?

Description ofIssue and Reference to Pertinent Rules

(SIS 2000 claims that the ENA-TNDOE contract contains 8,000 hours of ineligible teacher
training which will be provided by a full time tearn of eight consultants. ISIS 2000 estlmates
these costs to be $1,200,000. Objection of IntegrQ/eJ S.\,5tems and Internet Solutions, Inc p.:3
(April 6, 1998). ENA maintains that these costs w III be incurred for a program "aImed at
maximizing the availability and quality of the Internet access provided by the ENA team."
Opposition of Education Networks ofAmerica. p. 22 (:\pri1 20, 1998). There will be a field starr
of eight individuals who will be responsible for morutoring 1800 points of Internet J.~(cs~

throughout the state and for identifying problems in the field before they begin to impact the
ENA Internet access system.

Teacher training is not eligible for discounts under the Schools and Libraries Universal Senice
Support Mechanism. Frequently Asked Questions on Universal Service and the Snowe
Rockefeller Amendment. DA 97·1374 (July 2. 1997), question and answer no. 9. Installation and
maintenance of a basic internal connections netv..ork are eligible services. Report and OrJa un
Universal Service. CC Docket No. 96-45, FCC 97·157 (\1ay 8,1997), para. 460.

Fund Administrator's Decision

These costs are being inC\DTed to provide technIcal support and maintenance of the facilitles In

question. The eligibility of the School Partners costs w,ll depend on the whether the facilItIes
that are being maintained are eligible for discounts.

Tenn..... Dep.rt....t o(Ed.cado., Applkado. Number 11131
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6. Are the charges associated with the ISO~ circuits eligible for discounts?

Description of Issue and Reference to Pertinent Rules

[SIS 2000 objects to the inclusion of $648.000 in recumng charges for ISDN circuits v.. hlch ha\ e
already been installed in each school as part of the existing ConnecTEN initiative. Oh,eulOn 'Jt

Integrated Systems and Internet Solutions Inc. p. 2~. [SIS 2000 maintains that the cirCUIts \\ere.>
offered at a discounted price which was alr~ady discounted pursuant to a special state tan ff .l.:,J
that the Tennessee Regulatory .-\uthonry has ruled that the service is nl't -.:Il~lr!e :,'r

reimbursement under the federal Universal Service Schools and Libranes Support \1echamslii
Id. The TNDOE disputes ISIS' characterization of the Tenne!see Regulatory Authority action
and contends that the Authority approved the continued otfering of the special tariff pnce lor
ISDN at the same time that the Authority adopted the federal discount matrix for the prOVISion 01
intrastate service discounts. Opposition of Tennessee Department of Education. p. 16 (Apri I 21.
1998); See a/so Opposition ofEducation ,Vetv.orks afAmerica. p. 22 (April 20. 1998).

Fund Administrator's Decision

There is no basis for the fund administrator to conclude that the federal discount IS not avallable
for a specially priced state tariff telecommunICations serVice, in the absence of being presented
with dispositive evidence that the state regulatory commission intended for the federal discount
to not apply to certain services. Moreover. the provision of ISDN circuits for the delivery of
Internet access is recognized as the use of telecommunications services in the provisioning 01
Internet access. The charges for these transmIssion links are eligible components of [nternet
access service. See 47 C.F.R. Section 54.5, definition of Internet Access.

Implementation of Fund Administrator's Decisions on Issues ## 3,4, S
FRN #5 30714, 30716, 30717, 30720, 30721,30722 and 31803

All of the costs associated with Issues # 3. ~ and 5 are included as components of the charges
comprising the following FRNs: #30714, 30716. ~30717. #30720, #30721, #30722 and 31803
For each FRN, because the FRN included internal connections costs, (see Issue I'ts 3 and ~

above), the FRNs were reclassified as internal connections. This procedure, specitical\:-
identified by management in the course of audits undertaken by the U.S. General Accounting
Office and independent auditors PricewaterhouseCoopers. was accepted as part of the SLD
internal control design and reported to the FCC. nliS procedure was applied to each applicatIOn
that the fund administrator reviewed, to be sure that pnority two services (internal connections)
were not incorrectly classified as priority \)ne serVIces (telecommunications, dedicated and
Internet access services). Because the discount level for each internal connections FR.'\; In
Application No. 18132 was below 70%, each FR..\,1 ""as denied on the basis that funding was not
available to provide for internal connections requests at a discount level of 69% or below.

Te••asee Depart••at of EducatloD, Applkatioa Number 181.3%
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If each of :he abO\';:-ldenutied FR.'\ls had not been denied on the basis of [.1<.:1-, .: .:-: ._

internal connections below 70%. then the specific lneligible services in each FR~ \\\IUIJ I~~',~.

been computed and deducted from each FR...'J. (See Issue #s 3. ~ and 5 above). If the remalnln>.!
amount of eligible services was more than 50% of each entire FRN. then the eligible costs or'
each FRN would have been approved. If the remaining amount of eligible services was 50% or
less of the entire FRN, then each FRN would have been denied in total, in accordance \\'lth the
fund administrator's procedures.

Alternative Rationale for Fund Administrator's Decision on Issue #2
FRN #530708, #30710 and #30713

Since the costs comprising these FRNs include internal connections, these FRNs would ha\ e
been reclassified as internal connections. As the discount percentage for each FR.'J is belo\1,
70%, funding for these FRNs would have been derued on the basis that no funds were available
on the basis that funding was not available to provIde for internal connections requests at J.

discount level of 69% or below.

Debra M. Kriete
General Counsel to Schools and Libraries Division
Universal Service Administrative Company
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